2025 ELECTIONS

FAIR CAMPAIGN PRACTICES ACT (FCPA) OVERVIEW

This page provides an overview of the Fair Campaign Practices Act (FCPA), including what kinds of
campaign activities are allowed and how the FCPA applies to school boards, school districts, and school
district employees. Knowledge of these limitations helps avoid complaints of campaign violations and
questions of propriety in local communities. Visit CASB's Elections webpage for additional resources or
refer to CASB's Fair Campaign Practices Act Do's and Don'ts, which provides a quick snapshot on which
activities are and are not allowed under the FCPA.

What is the FCPA?

The FCPA, in combination with the Colorado Constitution, makes up Colorado’s campaign finance laws.
The FCPA prohibits political subdivisions of the state, such as school districts, from “mak[ing] any
contribution in campaigns involving the nomination, retention, or election of any person to any public
office” and from “expend[ing] any moneys from any source, or mak[ing] any contributions, to urge

electors to vote in favor of or against” ballot questions or ballot issues.!

FCPA Complaints

Any person who believes that a violation of the FCPA has occurred may file a complaint with the
Secretary of State no later than 180 days after the complainant knew or should have known of the alleged
violation.? The elections division within the Secretary of State’s office must then review the complaint
and either dismiss it for failure to state a claim, allow the respondent an opportunity to cure the violation,
or conduct additional review to determine if a hearing is necessary.3

If the Secretary of State (SOS) asks for a hearing, the SOS’s office is then responsible for pursuing the
complaint at the hearing.# After the hearing, the hearing officer will issue an initial determination in the
case. The initial determination is then reviewed by the Deputy Secretary of State who will then prepare a
Final Agency Decision. All Final Agency Decisions are subject to judicial review.> If the hearing officer
determines that a violation has occurred, the state constitution and state statute provide significant
financial penalties.® The school district’s legal counsel should be consulted whenever the possibility of an
FCPA complaint arises.

Finally, any person seeking guidance regarding the application of the FCPA to their campaign activities
may request that the Secretary of State’s office issue an advisory opinion. A person may then rely upon
the Secretary of State’s advisory opinion as an affirmative defense to any FCPA complaint.”

1C.RS. §1-45-117(1)(a) ().

2C.RS. §1-45-111.7(2)(a)-(b).

3C.RS.§1-45-111.7(3)(b).

4C.RS. § 1-45-111.7(5) (V).

5C.R.S.§1-45-111.7(6)(b).

6 Colo. Const. art. XXVIII, § 10; C.R.S. § 1-45-111.5.

7C.R.S.§1-45-111.7(8).
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School Boards and the FCPA

Factual Summary

Generally, school districts prepare factual summaries on their own ballot issues and rely on the “blue
book” published by the state for information on the statewide initiatives.

The FCPA allows the school district to spend public money (no limit on the amount) or make a
contribution in kind to dispense a factual summary on any issue of “official concern” before the
electorate.8 An issue of “official concern” is defined as one that will appear on the election ballot in the
jurisdiction.?

The factual summary must include arguments both for and against the proposals on the ballot. The
summary may not state a conclusion or opinion in favor of or against any particular issue addressed by
the summary.10

If public funds are going to be used to dispense a factual summary, the board should adopt a resolution
that expresses the issue of official concern and specifically authorizes an expenditure of public funds or
contributions in kind to dispense the summary.

Decisions from the Colorado Office of Administrative Courts illustrate the importance of ensuring that
any “factual summary” or presentation includes both the pros and cons.11

Expressing Opinions and Advocacy

The FCPA specifically allows the board to pass a resolution or take a position of advocacy on state and
local ballot issues.12 It is permissible for district personnel to assist the board in drafting the resolution
and to perform other incidental tasks related to its passage.

Boards may also share the resolution through the typical way the board shares resolutions, (such as
publishing it on the district’s website or via BoardDocs, but will depend on the board).13 However, boards
are prohibited from using paid advertising to share information about the resolution.1#

8 C.R.S. § 1-45-117(1)(b)(D).

9C.RS. § 1-45-117(1)(b)(D).

10 C.R.S.§ 1-45-117(1)(b) (D).

11 See, In the Matter of the Complaint filed by Jill Duvall regarding alleged campaign and political finance violations by the Elbert
County Board of County Commissioners and Robert Rowland, a Commissioner thereof, Case No. OS 2013-0012 (December 24,
2013), aff’d without opinion (Colo. App. 2015), reh’g denied (Colo. 2015) (county violated the FCPA when it paid a consultant to
speak at town meetings regarding a local ballot issue, as presentation painted a “dire, one-sided picture of the county’s
financial condition” and was designed to encourage voters to vote a certain way); Douglas Bruce and Helen Collins v. School
District 11 and Nicholas Gledich, Case No. 0S 2017- 0009 (Nov. 7, 2017) (school district violated FCPA when it printed
postcards with content focusing only on the positive aspects of the proposed tax increase).

12 C.R.S. § 1-45-117(1)(b)(II1) (A).

13 C.R.S. § 1-45-117(1)(b) (I11)(B).

14 C.R.S. § 1-45-117(1)(b)(I11)(B).
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Board Members and the FCPA

Expressing Opinions and Advocacy

Board members may express a personal opinion on any matter before the electorate.l> However, board
members should be mindful if they use social media to express their personal opinions. If the board
member’s social media profile is not sufficiently separated from the board member public school media
account, their comments could be attributed to the board and therefore could violate the FCPA.16
Personal opinions should only be expressed on social media accounts that are not associated with the
district in any way, and board members should refrain from posting board updates on their personal
accounts.

Additionally, state law allows a board member to respond to unsolicited questions about any candidate,
ballot issue, referred measure, or certified recall measure.l” Board members may also, in their personal
capacity, endorse candidates because an endorsement is not a contribution under Colorado campaign
finance law.18 The best practice is for a board member to clearly state when they are acting in a personal
capacity in personally endorsing a candidate rather than acting in their official capacity as representative
for the board.

In addition, state law allows a board member to spend up to $50 of public money in the form of letters,
telephone calls, or other activities that are incidental to expressing an opinion on the subject.1® This
provision does not authorize policymakers to make a direct contribution of public funds to the campaign.
This provision is in state law simply to cover incidental expenses that might occur and should not be used
otherwise or “pooled” to cover a larger expenditure.

School District Employees and the FCPA

Unsolicited Questions
Employees are allowed to respond to unsolicited questions about state and local ballot issues.?? This is
allowed by statute to assure that information about ballot issues is available.

Assisting the Board in Passing a Resolution
[t is permissible for district personnel to assist the board in drafting the resolution and to perform other
incidental tasks related to its passage.

Expressing Opinions and Advocacy
Employees are allowed to use personal funds and personal time to urge electors to vote in favor of or
against an issue.? However, employees are not allowed to conduct campaign activities while they are “on

duty.”

Social media has complicated the distinction between a school employee’s personal and work domains.

15 C.R.S. § 1-45-117(1)(b)(ID).

16 O’Connor-Ratcliff v. Garnier, 601 U.S. __ (2024); Lindke v. Freed, 601 U.S. __(2024)

17 C.R.S. § 1-45-117(1)(a)(11).

18 See, In the Matter of Karen Fisher, Case Nos. 2021-35; 2021-36; 2021-40 (November 24, 2021).
19 C.R.S. § 1-45-117(1)(a)(11).

20 C.R.S. § 1-45- 117(1)(a)(1D).

21 C.R.S. § 1-45-117(1)(b) (1I)(C).
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For example, the Colorado Office of Administrative Courts found that a public charter school made an
illegal contribution to a school board candidate’s campaign when its principal posted a link on the
school’s Facebook page to an article about the board candidate, then “shared” it on his personal Facebook
page where he added favorable comments about the candidate.?? The administrative law judge (AL])
found that the actions violated the FCPA because they were the equivalent of the school “giving of a thing
of value to the candidate, namely favorable publicity.”?3 The AL] ordered that the link be taken down as
the sanction for the FCPA violation.?*

State law also allows an employee to respond to unsolicited questions about any candidate, ballot issue,
referred measure, or certified recall measure.?> In addition, state law allows an employee with “policy-
making responsibilities” to spend up to $50 of public money in the form of letters, telephone calls, or
other activities that are incidental to expressing an opinion on the subject.2¢ This provision does not
authorize policymakers to make a direct contribution of public funds to the campaign.

Email and Website Publications

The prohibitions of the FCPA apply equally to electronic mail communications and website publications.
School district employees and board members may not use the district’s website or email system to
advocate for or against a particular ballot issue. For example, a school district may not use an employee’s
work time or technical expertise to utilize the school district’s website to advocate for or against a ballot
issue, or to set up another website to advocate for or against a ballot issue.

Any activity that is permitted by the FCPA, as discussed above, may be done electronically. Thus, for
example, the factual summary (with both sides) of a ballot issue may be posted on the district’s website.
School employees may respond to unsolicited email questions about state and local ballot questions via
the district’s email system. To the extent the school district also regularly posts board resolutions on the
website, a board resolution on a ballot issue may be posted to the district’s website.

Again showing the importance of issuing a balanced factual summary and avoiding any “one-sided”
discussion, a school district was sued under the FCPA in 2013 when its superintendent sent emails to
district staff and residents concerning Amendment 66, which was a proposed state tax increase to fund
education.?” Although the emails contained no express language advocating for the passage of
Amendment 66, the administrative law judge found that the emails “in effect urged voters to support
Amendment 66 because they provided only a one-sided picture of Amendment 66, stressing its beneficial
effects while paying virtually no attention to the opposing point of view.”28 However, the judge found that
the district had not violated the FCPA because there was no evidence the district spent any more money
than it otherwise would have if the emails were not sent.2°

22 See, Barela v. Liberty Common School, Case No. OS 20150015 (October 14, 2015).

23 ]d.

24 [d.

25 C.R.S. § 1-45-117(1)(a)(1).

26 C.R.S. § 1-45-117(1)(a)(ID).

27 See, In the Matter of the Complaint filed by Rita Montero, Dorolyn Griebenaw, Kristen Tourangeau, Chuck Crowley, and Sherry
Eastland, regarding alleged campaign and political finance violations by Denver Public Schools - District 1 and Superintendent
Tom Boasberg, Case No. 0S 2013-0010 (January 22, 2014).

28 ]d.

29 Id.
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Campaign Committees

An effective way for the school district to provide information to the public and also encourage a
favorable response from the voters is for interested patrons to form a campaign committee. Campaign
committees are required to file campaign disclosure information online as an “issue committee” with the
Secretary of State.

School board members may serve on campaign committees as long as the open meeting requirements are
met (e.g., if three or more board members serve on the committee, all committee meetings must be
noticed to the public). More information on campaign committees is available on the Secretary of State’s
website.

Distribution of Campaign Material

The district should refer to its policy on the distribution of noncurricular materials to determine whether
the distribution of campaign materials is allowed. If the district generally allows distribution of
noncurricular materials, subject to time and place restrictions, then the district should also allow
distribution of campaign materials subject to the same restrictions. It is impermissible to send campaign
literature home with students.

Back-to-School Nights

If the board has a policy that allows materials to be distributed at back-to-school night, and the policy is
applied in an even-handed fashion, then it is permissible for the district to allow campaign literature
dealing with political issues to be distributed at back-to-school night. In most cases, simply providing a
table on which interested persons may place materials is the best way to accommodate the request from
board candidates as well as proponents and opponents of a ballot issue. There should be nothing in the
campaign literature that implies that the district endorses or has taken any position on the issues unless
the board has taken a public position.

Candidate Forums

Candidate forums, which provide an opportunity for school board candidates to answer questions and
engage with the community, are frequently held by school districts during election years.

If conducted even-handedly, a school district may hold candidate forums without violating the FCPA’s
restrictions on contributions to candidates. Colorado case law has held that local governments, including
school boards, may use staff time and resources to implement a candidate event and to assist candidates
in certain research or answers as long as the actions do not have the “purpose of promoting the
candidate’s nomination, retention, recall, or election.”3? As such, districts should ensure that forums, if
held, are conducted even-handedly and fairly, and do not promote any particular candidate. The
following actions are important to ensure a candidate forum is conducted even-handedly:

e Extend invitations to all candidates running for the position.

e Avoid any mention or encouragement of donations during the forum, and ensure candidates are
aware that requesting donations is not allowed.

e Prohibit money exchanges from taking place at the forum.

30 See Colorado Ethics Watch v. City and County of Broomfield, App. 2009, 203 P.3d 623.
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e Askall candidates the same or similar questions, give them the same amount of speaking time to
the extent possible, and give them equal opportunity to participate in the discussion.

e C(learly state the purpose of the meeting is to provide information to the community in all
promotional materials, flyers, and website postings. It should be clear that the forum is not a
campaign stop or event for an individual candidate.

e Avoid featuring any candidate over another in promotional materials. If candidates’ names are
included, use an identical font size and style to display the names and basic information of all
candidates.

Community Use of School Facilities

If the district has a policy of permitting community use of its facilities, it is permissible to allow groups
opposed to or supportive of a ballot issue to use the facilities as long as the policy is applied in an even-
handed manner.

Other State Laws Regarding Campaigns

The following are considered impermissible behaviors regarding elections:

e Knowingly or recklessly publishing or circulating letters, posters, etc. that are false and designed
to affect the vote on any issue or relating to any candidate.3!

e Making wagers with electors regarding the outcome of the election.32

¢ Influencing an elector to vote in a particular matter or refrain from voting, whether by force or
otherwise, and tampering with a ballot;33

o Interfering with the distribution of pamphlets, handbills, yard signs, posters, or other written
election materials.34

¢ Intimidating, threatening, or coercing an election official while they are performing official duties
or retaliating against them for performing their official duties.3>

e Releasing the personal information of an election official online for the purpose of threatening the
election official or their family.3¢

¢ Distributing false “deepfakes” of school board or other candidates within 90 days of a general
election.3”

e Intimidating, threatening, or coercing an individual for voting, helping others vote, or
administering an election.38

e Carrying a visible firearm, imitation firearm, or toy firearm while interacting with or observing
voting activities is presumed to be prohibited intimidation unless significant evidence proves
otherwise.3?

31 C.RS. § 1-13-109.

32 C.RS. § 1-13-110.

33 CRS.§1-13-112

34 CRS. § 1-13-113.

35 C.RS. § 1-13-701(2)(a) - (b).

36 C.RS. § 18-9-313.5 (2)(a).

37 CRS. § 1-4-103; C.R.S. 1-45-111.7(2)
38 C.RS. § 1-13-726(3).

9 C.RS. § 1-13-726(4).
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This document is a resource for informational purposes only and does not constitute legal advice.
Specific questions should be referred to the school district’s legal counsel.
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